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STATEMENT.

This action was commenced in the Superior

Court of Santa Clara County, and removed to

the United States Circuit Court.

It is stated in the original complaint that on

the 30th day of June, 1903, a written agreement



was made between the Universal Automobile Com-

pany of the first part, the Auto Traction Company

of San Jose of the second part, and A. H. Eddy

of the third part, a copy of which is attached to

the complaint as Exliibit A. (Record p. 2.)

From this copy which is in the record, pages

6 and 8, it appears that on that day the Universal

Automobile Company agreed to manufacture and

deliver to the Auto Traction Company and to

A. H. Eddv, four vehicles within 47 davs from

papnent of lirst installment, for $4500, the Auto

Traction Company to pay for two of the vehicles

$2250, and Eddy to pay $2250 for the other two;

50 per cent to be paid upon the execution of the

agreement; 25 per cent when said vehicles are

assembled, and the remaining 25 per cent upon

their delivery.

The vehicles contracted for were automobiles

as appears from Exhibit B, pag^ 11.

It is stated in the original complaint that on

the 24th day of October, 1903, the plaintiff, with

the consent of said Eddy and said Univei*sal Auto-

mobile Company, executed a written agreement

that the time of completion of said vehicles should

be extended to December 1st, 1903; that October

24th, 1903, in consideration of said extension, said

Universal Automobile Company and said Aetna

Indemnity Company executed to the plaintiff and

said Eddy a written contract a copy of which is

attached to the complaint as Exhibit B.



A copy of Exhibit B is in the record, pages

10-11, and is a bond made to said Auto Traction

Company and A. H. Eddy, by said Universal

Automobile Company as principal, and the Aetna

Indemnity Company as surety in the sum of $3600,

in which bond it is stated:

'' The condition of this obligation is such, that if

^ the above bounden Universal Automobile Com-
' pany, its successors or assigns, shall in all things

' stand to and abide by, and well and truly keep

' and perform, the covenants, conditions and agree-

' ments in a certain contract, dated June 30, 1903,

' executed by said Universal Automobile Company
' with said Auto-Traction Company and said

' A. H. Eddy, for the construction and completion

' of certain automobiles, the time for the con-

' struction of which said automobiles has been ex-

' tended to December 1st, 1903, contained, on its

' or their part to be kept and performed, at the

' time, to wit : December 1st, 1903, and in the

^ manner and form in said contract specified—then

' the above obligation shall be void; otherwise to

' remain in full force and virtue."

It is stated in the complaint, pages 4 and 5,

that the Universal Automobile Company never

manufactured any of the vehicles, and wholly

failed, refused and neglected, so to do; that pur-

suant to said contract of June 30, 1903, the plain-

tiff and said Eddy paid to the Universal Auto-

mobile Company, June 30, 1903, $2500, and August

10, 1903, $1000; that December 16, 1903, there was



duly served upon and delivered to the Aetna In-

demnity Company, a notice in writing, a copy

whereof is attached to the complaint marked Ex-

hibibt ^'C" and made a part thereof, and that

December 17, 1903, there was duly served upon

and delivered to said Universal Automobile Com-

pany a notice, a copy whereof is thereunto attached

and marked Exhibit ^^D" and made a part thereof.

The following is a copy of said Exhibit ^^C":

" Exhibit 'G\

" San Jose, Cal., Dec. 9, 1903.

" To the Aetna Indemnity Company.
'' Gentlemen: You wdll please take notice, that

*^ the time specified for the completion and delivery

*^ of the vehicles or wagons, set forth in the agree-

^* ment, made by the Universal Automobile Com-
" pany with us, under dates of June 30, 1903, and
'' October 24, 1903, has expired, and that on ac-

'^ count of the failure, on the part of the said

^' Automobile Company to complete and deliver

'' the said vehicles as provided in the said agree-

" ment, w^e have rescinded the said agreement,

'^ and have duly notified the said Universal Auto-

'' mobile Company of such rescission, and have
'' demanded from them, the return of the moneys
'' paid them by us, together with interest, at the

^' rate of 7 per cent per annum on account of

'' said agreement.

*' We hereby demand of you, as surety for said



^' Universal Automobile Company, to return to us
^^ of the moneys paid by us to said Universal Auto-
^* bile Company, to wit: 3,600, being' the amount
" specified in your bond to us of date October 24,

'' 1903.

'' Auto Teactiox Company,
'^ By Charles W. Coe,

'' President.

A. H. Eddy." (Record, p. 12.)
a

The following is a copy of said Exhibit ^^D'':

" ExHiBrr ^D.'

" San Jose, Cal., Dec. 15, 1903.

To the Universal Automobile Company, a Cor-

poration.

Sirs: You are hereby notified, that the time

' specified for the completion and delivery of the

* vehicles or wagons, set forth in your agreement,

' made to A. H. Eddy, and the Auto-Traction

^ Company of San Jose, dated June 30, 1903, and
* October 24, 1903, has expired, and that on account

^ of the failure on your part to complete and de-

' liver the said vehicles as provided in the said

' agreement, I have been authorized and instructed

' to notify you, that the said Auto-Traction Com-
^ pany, has duly rescinded the said agreement.

' You will therefore take notice hereby, that the

' said agreement is rescinded and at an end.

'^ I, therefore, on behalf of said Auto-Traction

** Company, hereby, demand of you, the return



" of the moneys paid to you by the said corporation,

'' to wit: the sum of $1,750, together with interest,

^^ at 7 per cent per annum, from the date of pay-

'* ment to you.

" Auto-Traction Company^
" By Chas. W. Coe,

" President.

'^ I likewise have rescinded tlie said agreement,

" and notify you of said rescission, and I hereby

" demand of you, tlie return of tlie moneys paid

^* by me to you, to wit: the sum of $1,750, to-

*^ getlier witli the interest at 7% per annum from
" the date of payment to yovi.

" A. H. Eddy." (Record, pp. 13, 14.)

It is stated in tlie complaint, page 2, that said

Eddy, before the commencement of this action,

assigned and transferred to said Auto Traction

Company, all his right, and interest in said contract

Exhibit A, and in said contract Exliibit B, (the

latter being the bond above mentioned) ; also, page

5, that said assignment was made prior to the

commencement of this action, and after the service

of the two notices. Exhibits C and D.

It is stated in the complaint ^*that notwithstand-

" ing the service upon said defendants of the notices

'' hereinabove referred to, they have wholly failed,

''' refused and neglected, and they still fail, refuse

^' and neglect to pay over to the plaintiff herein,

^^ the said sum of $3,750 or any part thereof", p. 5.

Plaintiff prayed judgment against the defend-



ants for $3,750 and interest thereon at rate

of 7 per cent per annum, to wit: on said $2,500

from July 1, 1903, and on said $1,000 from August

11, 1903, up to the entry of judgment and for

costs, p. 5.

The Aetna Indemnity Company demurred to the

complaint on the following grounds:

I. That said complaint does not state facts

sufficient to constitute a cause of action.

II. That said complaint does not state facts

sufficient to constitute a cause of action against

this defendant, p. 16.

August 1st, 1904, this demurrer was sustained

by the United States Circuit Court, Hon. W. W.
Morrow presiding.

Subsequently, and on the 18th day of August,

1904, the plaintiff filed an amended complaint,

pages 28-38, wherein said agreement of June 30,

1903, a copy of which is Exhibit A to the amended

complaint, is treated as being in full force; no

reference being made to the rescission of the

same; and instead of claiming, as in the original

complaint, to recover back money paid thereunder,

a breach of the agreement is alleged ''to the dam-

" age of said plaintiff in the sum of $3500.00'',

p. 32.

The Aetna Indemnity Company filed its separate

answer to the amended complaint.

As a first defense the answer denies the allega-
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tions in which it is stated that Eddy assigned to

the plaintiff all his right and interest under the

contract Exhibit A, and all his rights and causes

of action under Exhibit B.

For a second defense it is stated in the answer

" that prior to the commencement of this action,

'' and on or about the 9th day of December, 1903,

^' the plaintiff in this action, and A. H. Eddy, who
'' is mentioned in said amended complaint, wholly

" and absolutely rescinded the agreement in writ-

'' ing, a copy of which is attached to said amended
** complaint and marked Exliibit 'A', and the writ-

" ten contract, a copy of which is attached to said

'^ amended complaint marked Exhibit ^B', and that

" in connection with said rescinding of said agree-

" ment in writing and of said written contract, the

'' said plaintiff and the said Eddy gave to, and
'' caused to be delivered to, said Universal Auto-

" mobile Company, on or about the 9th day of

^' December, 1903, notices in writing of which the

'' following are copies", p. 40.

There follows in the answer, pages 40, 41, a copy

of the same notices of rescission that the original

complaint stated were given by the Auto Traction

Company and A. H. Eddy to the Universal Auto-

mobile Company, being ^'Exhibit D'' to the original

complaint, a copy of which exhibit is above given.

It is stated in the answer, pages 41, 42, that upon

the giving of said notices the said agreement in

writing a copy of which is attached to said amended



complaint as Exhibit ^*A'' and said contract a

copy of wliicli is attaclied to said amended com-

plaint as Exliibit ^^B", (the bond) became, and

have ever since continued to be, absolutely rescinded

and extingoiished, and that upon such rescinding of

said agreement and of said contract, this defendant

became, has ever since been, and now continues to

be, wholly discharged, released and exonerated from

said contract of which said Exhibit *'B" is a copy.

It is stated in the answer, p. 42, that on or about

the 9th day of December, 1903, said plaintiff and

said A. H. Eddy gave and caused to be delivered

to this defendant a notice in writing of the afore-

said rescission of the said agreement and of said

contract, copies of which are attached to said

amended complaint as Exhibit '*A" and Exhibit

It is further stated in the answer, p. 43, that

after said agreement and said contract were re-

scinded as above stated, and on the 23d day of

December, 1903, this action was commenced, and

in the original complaint in this action and by

the exhibits thereto attached, said plaintiff set up

and pleaded the aforesaid rescission of the said

agreement and of said contract; and in said com-

plaint, the only claim made was for the recovery of

the sums of money originally paid under said agree-

ment, and for interest thereon from the time the

money was paid, to wit: $2,500.00 and interest

thereon from July 1st, 1903, and $1,000.00 and in-

terest thereon from August 11th, 1903; and that
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thereby, said plaintiff confirmed the aforesaid re-

scission, and the consequent release of this de-

fendant from all liability under the said contract,

a copy of which is said Exhibit ''B". (The

bond.)

This action was tried between the plaintiff and

the Aetna Indemnity Company, December 23rd,

1904, before Honorable Wm. H. Hunt, presiding in

the Circuit Court of the United States, Northern

District of California.

The Court made findings which are in the record

pages 47-52, and included therein are findings 4,

5, 6, and 7, pages 49-52, in which the Court found,

that prior to the commencement of this action,

and on or about the 16th day of December, 1903,

the plaintiff and A. H. Eddy caused to be delivered

to the Universal Automobile Company the afore-

said notices of rescission, copies of which are in

finding 4, and caused to be delivered to the Aetna

Indemnity Company the notice that they had re-

scinded the said agreement, and had duly notified

the Universal Automol^ile Company of such re-

scission, a copy of which notice is in fiinding 6,

and in finding 7 it is found that after said notices

were served, and on the 23rd day of December,

1903, this action was commenced, and that in the

original complaint and by the exhibits thereto

attached, the plaintiff set up and pleaded the said

notices. The Honorable Court, however, concluded

that the plaintiff was entitled to judgTuent against

the Aetna Indemnity Company for $3500 with in-
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terest from December 23rd, 1903, at the rate of 7%
per annum, and for costs, and judgment was entered

accordingly (pages 52-54).

AEGUMENT.

I.

UNDER THE FINDINGS IN THIS CASE THE JUDGMENT
SHOULD HAVE BEEN FOR THIS DEFENDANT.

As the findings in this case, to wit: fijidings 4,

5, 6 and 7, (pages 49-52) show that before this

action was commenced, the agreement made by the

Universal Automobile Company upon which the

amended complaint is based, had been rescinded,

the Court's conclusions of law should have been

in favor of this defendant, the Aetna Indemnity

Company, and the judgment on the findings should

have been in favor of this defendant.

(Assignment of error III, p. 127.)

In finding 4 (pages 49-50) it is found that prior

to the commencement of this action, and on or about

the 16th day of December, 1903, the plaintiff and

A. H. Eddy, caused to be delivered to the Universal

Automobile ComjDany, notices in writing, copies

of which are in that finding, being the notices pre-

viously mentioned herein, by one of which, the

Auto Traction Comi3any, by its president, notified

the Universal Automobile Company, that the aga-ee-

ment dated June 30, 1903, and October 24, 1903,

had been dulv rescinded by the said Auto Traction
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Company, and that said Company demanded the

return of the moneys paid by it, to wit: $1750,

and interest from date of payment; and by the

other notice said Eddy gave notice that he liad

likewise rescinded said agreement, and notified said

Universal Automobile Company of such rescission,

and demanded the return of the moneys paid by

him, to wit: $1750, with interest from the date of

pajrment.

^Finding 5 (pages 50-51) specifies that the agree-

ment referred to in said notices as being dated

June 30, 1903, is the agreement a copy of which

is attached to the amended complaint as Exhibit A,

and that the agreement referred to in said notices

as dated October 24, 1903, is the contract a copy

of which is attached to the amended complaint

as Exliibit B.

Exhibit B is the bond upon which the Aetna

Indemnity Company was surety for the Universal

Automobile Company for the performance of the

agreement of June 30, 1903.

Finding 6 (pages 51, 52) finds the giving, on or

about December 16th, 1903, of the notice by the

plaintiff and A. H. Eddy to the Aetna Indemnity

Company, and contains a copy of the notice by

w^hich, that Company is notified that the plaintiff

and said Eddy had rescinded the agreement made

by the Universal Automobile Company with them

under date of June 30, 1903, and October 24, 1903,

and that tliev had demanded the return of the
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money paid by them with interest at the rate of

7% per annmn, and that they demanded from the

Aetna Indemnity Company, as surety for the Uni-

versal Automobile Company, the return of the

money paid, to ^Yit : $3600, being the amount speci-

fied in the bond of said Aetna Indemnity Company
of date October 24, 1903.

By finding 7 (page 52) it is found, that after said

notices were served, and on the 23rd day of De-

cember, 1903, this action was commenced in the

Superior Court of the County of Santa Clara, and

that in the original complaint and by the exliibits

thereto attached, said plaintiff set up and pleaded

the said notices and each thereof.

These findings of the giving of the notices of

rescission, and of the commencement of this action

pleading said notices showing the rescission, are

findings of facts which establish that the agreement

of June 30th, 1903, under which the Universal Auto-

mobile Company agreed to construct the four

vehicles (automobiles), had been rescinded prior

to the filing of the amended complaint.

Rescission may be effected by notice, or by the

commencement of an action to recover back the

consideration money.

In this case both methods were adopted, notices

were given, and afterwards this suit was com-

menced claiming in the original complaint to re-

cover back the consideration money that had been

paid under the rescinded agi^eement.
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It is said in Brandt on Suretyship and Guaranty,

3rd Ed. Sec. 832:

'^ Ordinarily, as rescission is a mcitter of elec-

tion and waiver the party against whom it takes
place should be either notified or otherwise
made aware of the intention to rescind. Under
many circumstances perhaps generally, the
notice need not be express; for examx)ie, the

commencement of judicial proceeding, such
as a suit to recover back the consideration
money, may suffice.''

The plaintiff and said Eddy by the notices given

made the rescission complete, and carried it to the

extent of a separate demand by each for one-

half of the $3500 that had been paid, to-wit : $1750,

and the interest on the same from the time it had

been paid, thus creating two causes of action, one

in favor of each of them, instead of a joint cause

of action that they w^ould have had upon the

agreement of June 30, 1903, for a breach of the

agi'eement and damages for the breach had there

been no rescission (see copies of the notices of re-

scission in finding 4, pages 50-51).

After having thus extinguished the agreement

of June 30, 1903, they could not, after it became

apparent from the sustaining of the demurrer to

the original complaint that they had released the

Aetna Indemnity Comj^any, the surety on the bond,

resuscitate the agreement by filing the amended

complaint.

The contract of June 30, 1903, under which the

Universal Automobile Comj)any contracted to manu-
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facture and deliver the vehicles (automobiles) hav-

ing been rescinded, the alleged cause of action

pleaded in the amended complaint for an alleged

breach of that agreement, and damage for such

breach, and the claim made in the amended com-

plaint against the makers of the bond for damages

for the breach of the agreement, cannot be main-

tained.

The agreement of Jvme 30, 1903, had ceased to

exist before the amended complaint was filed, and

its stipulations are as if they had never existed.

In the opinion in Fitzgerald v. Allen, 128 Mass.

232, 234, is the following:

'*The result of the cases is, that, if the

special contract is terminated by any means
other than the voluntary refusal of the plain-

till to perform the same upon his part, and
the defendant has actually received benefit from
the labor performed and materials furnished
by the plaintiff, the value of such labor and
materials may be recovered upon a count upon
a quantum meruit, in w^hich case the actual
benefit which the defendant received from the
plaintiff is to be paid for, independently of the
terms of the contract.

^^The contract itself is at an end. Its stipu-

lations are as if they had not existed."

In Rowe v. Rowe, 5 Bradwell 231 (111. App.

Court) where an agreement had been rescinded it

is said in the opinion, page 334

:

*^We are of the opinion that under the gen-

eral issue upon the fact admitted, any verdict

whatever for the plaintiff ought to have been
set aside, for the reason, that she herself re-
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scinded the contract, and all right of action

upon it was gone.''

In Bishop on Contracts (Enlarged Ed.) Sec. 827.

it is stated that where one party declines to take

any step under a contract, or is unable so to do,

and the other is ready and willing to perform,

the latter may rescind the contract, or if he

chooses, he can sue for breach, but he cannot do

both.

In 1 Brandt, on Suretyshij) and Guaranty, 3rd

Ed. Sec. 834, it is said that where rescission is

permissible, and it has been law^fully made by the

party not in fault, the one entitled may recover

back the consideration, or whatever else he has

paid on the contract including compensation for

work done, goods delivered, and the like, prior to

rescission.

This is what the plaintiff was proceeding to do

under the original complaint.

After the Auto Traction Company in the notice

of rescission, page 50, had demanded the return

of the $1750 paid by it, and interest thereon from

the time of payment, and said Eddy, page 50, had

demanded the return of the $1750 paid by him,

and interest thereon from time of pa^mient, said

Eddy assigned to the plaintiff so as to have but one

suit.

That the action was begun merely to recover

back the money paid under the rescinded agree-
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ment a|3pears from the prayer of the original com-

plaint.

It having been stated in that complaint, page 4,

'' that pursuant to the provisions of said contract

" of June 30, 1903, this plaintiff and said Eddy
" paid to the defendant Universal Automobile Com-
" pany, to \vit: on June 30, 1903, the sum of $2500,

" and on August 10, 1903, the sum of $1,000".

The prayer of the original complaint, page 5, is

as follows:

" Wherefore plaintiff j)rays for a judgment
'' against said defendants for said sum of $3,750

" ($3500) in United States gold coin, and for in-

" terest thereon at the rate of 7 per cent per

'' annum, to wit: on said $2,500 from July 1, 1903,

'^ and on said $1,000 from August 11, 1903, up to

" the entry of judgment herein, and for all costs

" of suit."

The Auto Traction Company having in its answer

to the amended complaint pleaded the rescission

and the facts constituting the rescission, and the

Court having found these facts, placed the jDlain-

tiff in the same position as when in its original com-

plaint it pled the rescission.

Upon these findings the Aetna Indemnity Com-

pany is entitled to judgment.

In the opinion in Joyce v. Shaffer, 97 Cal. 335,

338 it is said:

^'It may be added that it is at least doubtful
vrhether the assigimient of the contract of sale
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would carry with it the right to maintain this

suit (the suit being to recover back money
paid) even if it were conceded that plaintiff's

assignor could have maintained a suit for

money she had paid. The action is based upon
the theory that by abandonment or rescission

the contract of sale became non-existent, and
therefore moneys which have been paid before
its cancellation may be recovered as money
paid for the use of the person who paid it.

This action is not, therefore, an action arising

under the contract of sale."

If a rescinded contract is so far non-existent that

its assignment will not carry the right to recover

back money paid under it, it surely after rescission,

is not existent so as to be made the basis of an

action for its enforcement.

II.

The Court erred in concluding or finding that

said plaintiff, was or is entitled to judgment against

this defendant, said Aetna Indemnity Company,

for the sum of $3,500 with interest thereon from

the 23d day of December, 1903, at the rate of

seven per cent jjer annum, and for plaintiff's costs

in this action, and erred in concluding or finding

that the plaintiff was or is entitled to any judgment

whatever against this defendant for any sum of

money or for any costs, or at all, and said Court

erred in ordering that judgment be entered against

this defendant for said sum of $3,500 with interest

thereon from the 22d dav of December, 1903, at
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the rate of seven per cent per annum, and for

plaintiff's costs in tliis action, or for any sum what-

ever, or for any costs whatever, or at all; for the

reason, that the evidence on the trial of this action

proved, without any conflict, and the Court's find-

ings 4, 5, 6 and 7 also show, that prior to the com-

mencement of this action, the agreement, a copy

of which is Exhibit '^A" to the amended complaint

in this action, and the agreement, the alleged bond

of this defendant, a copy of which is Exhibit ^^B"

to the amended complaint, were, and each of them

was, rescinded by said plaintiff and A. H. Eddy,

named in said contracts, prior to the commencement

of this action, therefore no recovery could be had

upon said agreements, or upon either of them.

(Assignment of error VII, pages 129, 130.)

What is above stated in paragraph I is applicable

to this assignment.

Under the Court's finding 7 the Court erred in

rendering any judgment against this defendant

upon the agreements mentioned in the amended

complaint in this action, or upon either of them,

or at all in this action, for the reason that said

finding shoAVS that in the original complaint in this

action said plaintiff pleaded a rescission of said

agreements, and of each of them, and the pleading

of such rescission in said original complaint was,

of itself, a rescission of said agreements, and of

each of them, and therefore the plaintiff is not

entitled to recover against this defendant upon an
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alleged breach of said agi^eements, or either of

them, as they have ceased to eMst.

(Assignment of error X, page 132.)

What is stated above in said paragraph I is

applicable to this point.

III.

The Court erred in rendering any judgment

against this defendant in this action, for the rea-

son that pnor to the filing of the amended com-

plaint in this action, and also prior to the com-

mencement of this action, this defendant had been

wholly released and exonerated from liability on

the bond, a copy of which is attached to the

amended complaint in this action as Exhibit ^^B",

by the rescission, prior to the filing of said amended

complaint and prior to the commencement of this

action, by said plaintiff and said A. H. Edd}^, of

the agreement of the Universal Automobile Com-

pany, a copy of which is attached to said amended

complaint as Exhibit '^A".

(Assignment of error XIII, page 133.)

What is stated in said paragraph I also applies

to this proposition.

IV.

The Court erred in rendering any judgment in

this action against the defendant, for the reason
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that as a matter of law, under the Court's findings

in this action, and under the evidence in this

action, by said plaintiff and said A. H. Eddy, of

pany, a copy of which is attached to said amended

complaint as Exhibit ^^A".

(Assignment of error XIV, pages 133, 134.)

The findings here referred to are those above men-

tioned in paragraph I showing the rescission of said

agreement Exhibit A.

V.

If this Honorable Court should be of opinion that

the facts found by the Court do not show that the

agreeemnt of June 30th, 1903, w^as resdinded, it

would then appear, that this case was not fully

tried, and that there was an omission to find on

a material issue made by an allegation in the

answer, page 40, and in that event, assignment of

error IV, page 127, will apply, the assignment

being as follows:

The Court erred and its decision is against law

for the reason that the Court failed and omitted to

find upon the issues, or either of the issues, raised

upon and by that part of the answer of said xietna

Indemnity Company in this action, wherein it is

alleged ^Hhat prior to the commencement of this

'^ action, and on or about the 9th day of December,

" 1903, the plaintiff in this action, and A. H. Eddy,

'' who is mentioned in said amended complaint,
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'' wholly and absolutely rescinded the agreement
'^ in writing, a copy of which is attached to said

** complaint and marked Exhibit 'A', and the writ-

'' ten contract, a copy of which is attached to said

'' amended complaint and marked Exhibit ^B'."

A decision is against law when a Oouii: fails

to find on a material issue and when there is

evidence, as there is in this case, relating to the

issue.

In the opinion in Knight v. Roche, 56 Cal. 15,

18, it is said:

^'AVliatever else may be meant by the expres-

sion ^decision against law' we think there is

no doubt it includes a case where the decision

is based upon findings which do not determine
all of the material issues of fact raised by the

pleadings.
>>

The following is from the opinion in Haight

V. Tryon, 112 Cal. 4, 6:

''It is the duty of the Court to find u^Don

all the material issues, regardless of any re-

quest of the parties, and a failure in that

respect is ground for a new trial to the party
aggrieved as 'a decision against law'.''

In Brown v. Burbank, 59 Cal. 535, 538, the

entire opinion is in the following language:

''The Court below failed to find upon the

issues presented by the pleadings, and there-

fore properly granted a new trial."

In Soto V. Irvine, 60 Cal. 436, 438, there was an

issue on the allegation of possession by defendant
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of the premises sued for when the action was com-

menced, and in the opinion it is said:

^^ There being no finding on this issue, the
decision of the Court below is against law, and
the case should for this reason be retired."

In Nuttall V. Lovejoy, 90 Cal. 163, it was decided

that where the findings do not determine all the

issues raised by the pleadings with reference to

evidence introduced, or are so inconsistent or mi-

certain that it is impossible to tell how a material

issue is determined, a new trial may be granted

on the ground that the decision is against law.

VI.

There are two findings in the case upon which

the learned judge before whom the case was tried

may have concluded the plaintiff should have

judgment. They are the following:

Finding 3, page 49:

'' That at the time the defendant Aetna Indem-

" nity Company executed the said agreement of

" guaranty, the said defendant. Universal Auto-

" mobile Company as principal, gave a bond of

'' indemnity to its said guarantor, said Aetna In-

'^ demnity Company, wherein and whereby said

" Universal Automobile Company, fully indemnified

^' said Aetna Indemnity Company for any loss

*' or liability that might be occasioned or caused

'^ to said Aetna Indemnity Company by reason of
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" the execution by said Aetna Indemnity Company
'' of said guarantee undertaking Exhibit ^B^"

And finding 8, page 52

:

^' Tliat before the service of said notice upon
" and tlie delivery of tlie same to said Aetna In-

'*" demnity Company, the said Aetna Indemnity
" Company consented to tlie rescission of said con-

'' tract by said plaintiff and by said A. H. Eddy."

On behalf of said Company it is contended that

neither of these findings is justified by the evidence

and this will be hereinafter noticed, but if these

findings were unassailable, they could not change

the case. The amended complaint would still re-

main an attempt to enforce a rescinded agreement.

As to finding 3, however much indemnity the

Aetna Indemnity Company may have had, it cannot

be held on a rescinded agreement.

The condition of the bond on which that Com-

pany was surety is as follows:

"" The condition of this obligation is such, that

" if the above bounden Universal Automobile Com-
"" pany, its successors or assigns, shall in all thing's

^' stand to and abide by, and well and truly keep
'' and perform the covenants, conditions, and agree-

" ments in a certain contract, dated June 30, 1903,

" executed by said Universal Automobile Company
" with said Auto Traction Company and said A. H.

" Eddy, for the construction and completion of

'' certain automobiles, the time for the construction

'' of which said automobiles has been extended to
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'' December 1st, 1903, contained, on its or their

'' part to be kept and performed, at the time, to

'^ wit: December 1st, 1903, and in the manner and
^^ form in said contract specified then the above

'' obligation shall be void; otherwise to remain in

'' full force and virtue", p. 37.

Under that bond, the Aetna Indemnity Company,

would only be liable for damages for a breach of

the agreement, in case the agreement had not been

rescinded, but it having been rescinded, no agree-

ment now remains as the basis for a claim against

said Company on said bond, and it is released from

all liability thereon.

Whether the Aetna Indemnity Company is in-

demnified or not, a case cannot be stated against it

without pleading that agreement of June 30, 1903,

stating its covenants and conditions, and alleging

a breach thereof, but the agreement having been

rescinded, its stipulations, as stated in Fitzgerald

V. Allen, supra, *^are as if they had not existed".

The condition of the bond does not obligate the

Company for the repayment to the plaintiif and

Eddy of money paid upon an agreement they

might cause to be rescinded, and any indemnity

the Company may have had would not alter the

condition of the bond.

'^A guarantor is never implicated beyond the
strict terms of his contract."

Jack V. Sinsheimer, 125 Cal. 563.

^^If there is any principle of law well settled,

it is that the liability of sureties is not to be
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extended beyond the terms of their contract.

To the extent and in the manner and under
the circumstances pointed out in tlieir obliga-

tion tliev are bound, and no further: thev are
entitled to stand on its precise terms. (People
V. Buster, 11 Cal. 215; People v. Breyfogle,
17 Cal. 50-1; Tarpev v. Shillinberger, 10 Cal.

391; Smith v. United States, 2 Wall. 234;
Miller v. Stewart, 9 Wheat. 703.)"

Pierce v. Whiting, 63 Cal. 538-543.

There is however no question under the amended

complaint as to whether the Company would be

liable under the bond for the repayment of the

money paid as the consideration for the rescinded

agreement, there being no such claim in the amended

complaint, but it is attempted by the amended

complaint to enforce the special agreement of June

30, 1903, and damages for the breach of the agree-

ment are claimed the same as though the agree-

ment still subsisted.

Under the amended complaint, the plaintiff could

not recover as upon a common count for consider-

ation money paid, the amended complaint being

based on the special agreement.

Nichols V. Randall, 136 Cal. 426, 431.

The foUovring is an extract from the opinion in

that case, page 431:

''It is the rule of pleading that the plaintiff

may in many cases recover on the common
count, when there is a special agreement, yet

it is not the rule that he may recover upon
pleading' a special agreement the same as if he

had pleaded the common count."
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The position of the defendant in error therefore

is, that it cannot recover nnder the amended com-

plaint because that is founded upon a special agree-

ment which has been rescinded, and it cannot recover

the consideraiion money paid because that is not

claimed in the amended complaint, and if the plain-

tiff had a complaint claiming the consideration

money paid, it could not recover against

the Aetna Indemnity Company, therefor, be-

cause the bond it made does not guarantee the

repayment of the purchase money, but only the

performance of the special agreement, as herein-

above explained.

VII.

The Court erred in making finding 3 of which

the following is a copy:

" That at the time the defendant Aetna In-

" demnity Company executed the said agreement

" of guaranty, the said defendant, Universal Auto-

" mobile Company, as principal, gave a bond of

" indemnity to its said guarantor, said Aetna In-

" demnity Company, wherein and whereby said

*^ Universal Automobile Company, fully indemni-

" fied said Aetna Indemnity Company for any loss

'' or liability that might be occasioned or caused

" to said Aetna Indemnity Company by reason of

'' the execution by said Aetna Indemnity Company
'' of said guaranty undertaking Exhibit 'B'."

(Assignment of error V, pages 127-128.)
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There Avas no evidence on tlie trial to sustain

said finding, and the only attempt to prove that

said Aetna Indemnity Company was indemnified

for signing' said bond, Exhibit ''B'', was, that the

Universal Automobile Compan}^ itself, agreed to

guarantee said Aetna Indemnity Company against

the failure of said Universal Automobile Company,

to perform its own contract, the contract men-

tioned in said amended complaint as Exhibit '^A'',

and there was no evidence whatever that said

Aetna Indemnity Company was ever indemnified

in any maimer or to any extent against the failure

of said Universal Automobile Company to perform

said contract nor against loss or liability under the

bond.

The following is in the testimony of Mr. William

A. Bowden, pages 81, 82

:

" Q. Do you know, of your own knowledge,

^' whether the Universal Automobile Company ex-

'' ecuted and delivered its indemnity bond to the

" Aetna Indemnity Company?
*^ A. I saw the paper. Mr. Brusie showed it

'^ to me.
'^ Q. Will you state to the Court what the docu-

" ment was?
" A. That paper was a bond—was in the form

*^ rather of a bond given by the Universal Auto-

" mobile Company to the Aetna Indemnity Company
'' both being corporations, to protect the Aetna In-

'^ demnity Company against any possible loss or any

" possible liability that might be occasioned or caused
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to them by reason of the Aetna Indemnity people

having given a bond for the faithful perform-

ance of the contract which is the subject of this

" action."

Mr. E. M. Rosenthal, testifying in relation to the

same paper, stated, pages 71, 72:

It purported to be an agreement back to the

Aetna Indemnity Company for any loss they

might sustain by reason of giving the surety bond

for the Universal Automobile Company.

The Court: Q. Between what parties—from
" whom?

A. From the Universal Automobile Company,

by its president acting for it, to the Aetna In-

demnity Company. I saw it was an indemnity

bond, and that the Universal Automobile Com-

pany held itself liable by indemnity to the Aetna

Indemnity Company, in the event of any damage
" arising to the Aetna Indemnity Company on ac-

count of any . actions, and I also saw in there

including costs and attorneys' fees'. I could say

'' from what I saw of it, that that was the nature

'' of the document, but I did not read it through;

" I just glanced all through it."

This testimony is, that the Universal Atitomohile

Company gave its otvn bond to the Aetna In-

demnity Company to protect the latter against loss

that might he occasioned hy reason of that Com-

pany having given a bond for the faithftd per-

formance of the contract of the Universal Aiito-
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mohile Company, that is, that the Universal Auto-

mobile Company gave its own individual bond

against any loss tit at miglit he occasioned hy its

defaidt in performing its oivn agreement.

The bond of the Universal Automobile Company

would be no indemnity against its own failure to

perform its own contract, and there was therefore

no evidence to support that finding.

It is not testified by Mr. Bowden or Mr. Rosen-

thal that the supposed bond of indemnity men-

tioned in the finding was signed or made by any

one other than the Universal Automobile Company.

Even had the Aetna Indemnity Company been

fuUv indemnified against its liabilitv on its bond

that would not help the case of the defendant in

error.

There would still remain the same proposition

that the bond of the Aetna Indemnity Company

is only to answer for the failure of the Universal

Automobile Company to perform its contract to

build the automobiles. That agreement having

been rescinded, no action can be maintained thereon

against the Universal Automobile Company, the

maker of the agreement, nor against the Aetna

Indemnity Company the guarantor of the per-

formance of the agreement.

In Section 2824 of the Civil Code it is enacted,

that:

*^A guarantor, who has been indemnified by
the principal, is liable to the creditor to the
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extent of the indemnity, notwithstanding that
the creditor, without the assent of the guar-
antor, may have modified the contract or re-
leased the principal."

This section will not aid the defendant in error

for two reasons:

First: The agreement by the Universal Auto-

mobile Company to protect the Aetna Indemnity

Company against the failure of the Universal Auto-

mobile Company to perform its agreement, is no

indemnity whatever, and that is the only supposed

indemnity to which the plaintiff's witnesses, Mr.

Bowden and Mr. Rosenthal, have testified;

Second: This is not the case of a modification

of an agreement or of the release of the principal

from a contract, but in this case there has been

an absolute rescission of the agreement, and there-

fore no action can be maintained thereon, and the

amended complaint being based on the agreement

as though still in force, the alleged cause of ac-

tion therein charged, that is, a cause of action

on the agreement of June 30th, 1903, and an

alleged breach of the agreement, has no existence,

and the evidence does not support the alleged cause

of action, but, on the contrary, proves that by

reason of the rescission of the agreement no such

cause of action now exists.
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VIII.

The Court erred in overruling the objection of

the Aetna Indemnity Company, by its counsel, to

the interrogatory to the plaintiff's witness, E. M.

Rosenthal, of which the following is a copy:

" Q. Previous to that time, did you have a con-

'' versation with the manager of the Aetna Indem-
'' nity Company with reference to this breach of

'' contract with the Universal Automobile people?"

The Aetna Indemnity Comj^any, by its counsel,

objected to said interrogatory on the ground that

the manager or officer of the corporation cannot

make any admission as to past transactions to bind

the corporation, and that the evidence called for is

incompetent.

The Court overruled said objection, to which

ruling, the defendant by its counsel, at the time,

excepted, and the Court permitted the witness to

testify in answer to said interrogatory to a con-

versation between said witness and Judson C.

Brusie, and the witness in such answer testified

that said Brusie made certain admission against

this defendant, and in said testimony said witness

testified, that said Brusie stated, ''We have got

'' full security, we are fully indemnified by the

" Universal Automobile Company".

The Court erred in receiving the testimony of

said witness against said objection of this

defendant.

(Assignment of error I, pages 124, 125.)
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The question, objection, ruling and answer are on

pages 73-75 of the record, and that portion of the

answer above given is jjage 75. The admitting

of this testimony was unquestionably erroneous.

It is uniformly held, that the declarations of

an officer or agent, however high his official posi-

tion may be, cannot be proved against his principal

when they do not form a part of a transaction on

behalf of the principal, that is, when no part of the

res gestae,

"The party's own admission, wherever made,
may be given in evidence against him; but the

admission or declaration of his agent binds
him only when it is made during the contin-

uance of the agency, in regard to a transaction

then depending, et dum fervet opus. It is

because it is a verbal act, a part of the res

gestae, thUt it is admissible at all."

1 Greenleaf Ev., Sec. 113.

The cashier of a bank stated to a party who

had applied for information, that a certain note

had been paid, thereupon, the party released prop-

erty held to secure the note. It was decided that

the declaration did not bind the bank, it not having

been made as a part of any transaction.

2 Waterman Corp. 644.

Declarations or admissions of the president of

a bank cannot be used to establish a liability

against it.

Henry & Co. v. Northern Bk. of Ala., 63

Ala. 527, 537.
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In an action for injury from defendant's neg-

ligence in permitting wires to be doAvn, the admis-

sion by the defendant company's general agent,

after the injury was received, that defendant was

liable therefor, is not admissible in evidence.

Randall et al. exrs. v. Northwestern Tel. Co.,

54 Wis. 140.

Page 144, after citing cases, it is s^id:

** These cases show that the rank or station

of the person making the admission does not

affect the question of its admissibility."

The following is from the opinion in Packet Co.,

V. Clough, 20 Wall., 528, 540-541:

^^It is true that whatever the agent does

in the lawful prosecution of the business in-

trusted to him, is the act of the principal,

and the rule is well stated by Mr. Justice

Story, that Svhere the acts of the agent will

bind the principal, there his representations,

declarations, and admissions respecting the

subject matter will also bind him, if made at

the same time, and constituting part of the

res gestae.' A close attention to this rule,

which is of universal acceptance will solve al-

most every difficulty. But an act done by an
agent cannot be varied, qualified, or explained,

either by his declarations, which amount to no
more than a mere narrative of a past occur-

rence, or by an isolated conversation held, or

an isolated act done at a later period. The
reason is that the agent to do the act is not
authorized to narrate what he had done or
how he had done it, and his declaration is no
part of the ^ res gestate

f yy
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The statement by one who had charge of the

business of towing, that he knew of the snag on

which the plaintiff's boat was injured, is inadmis-

sible against the principal.

Ashman v. Pa. S. and T. Co., N. J. Law R.

13.

It is said in that case, that a general agent's

declarations are no more binding on the principal

than those of a special agent and that ^^by con-

sidering the words of the agent in the light of

acts—verbal acts", it can be clearly determined in

any case whether they are admissible or not.

In Clunie v. Sacramento Lumber Co., G7 Cal.

313-314, where declarations of an agent were ad-

mitted in evidence, it is said in the opinion:

'^We are of the opinion that it was not

proper to admit in evidence such declarations

so made by the agent as they did not bind his

principal, not being a part of the res gestae,

and for this reason the judgment and order

denying a new trial should be reversed, and a

new trial granted."

The law is very clearly stated in Beasley v.

S. J. Fruit Packing Co., 92 Cal. 388, 392:

^^The opinion of an agent based upon past

occurrences is never to be received as an ad-

mission of his principal and this is doubly

true when the agent was not a party to those

occurrences (Ins. Co. v. Mahone, 21 Wall.

157.) 'The declarations of an agent or ser-

vant do not, in general, bind the principal.

To be admissible, they must be in the nature
of original, and not of hearsay, evidence. They
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must constitute the fact to be proved, and
must not be the mere admission of some other

fact. They must be made, not only during the

continuance of the agency, but in regard to a

transaction depending at the very time'. (Luby
V. Hudson River R. R. Co., 11 N. Y. 133.)

See also Rockwell v. Taylor, 41 Conn. 59;

First Nat. Bank v. Ocean Bank, 60 N. Y.

297; 19 Am. Rep. 181; Packet Co. v. Clough,

20 Wall. 540; Gutchess v. Gutehess, 66 Barb.
483. The declarations of officers of a corpora-

tion rest upon the same principles as apply
to other agents. (Huntington R. R. Co. v.

Decker, 82 Pa. St. 119.)"

In Lissak v. Crocker Estate Co., 119 Cal. 442,

the following is in the opinion, page 444:

'^At the trial a witness on behalf of the

plaintiff was permitted, against the objection

of the defendant, to give a conversation which
he had had with the man in charge of the

elevator. His testimony was: ^I asked him
what in the world happened. He said he lost

all control, and the connection cord got broke'.

This conversation w^as had after the elevator

had stopped in its fall, and after the plaintiff

had been taken out of the cage, and formed
no part of the res gestae and should have been
excluded bv the Court. It was onlv a state-

ment of w^hat had occurred, and the defendant
was not bound thereby.

'

'

The following is from the opinion in Crawford

V. Translatantic Fire Ins. Co., 125 Cal. 609, 612:

**But the plaintiffs went further; the Court
allowed them, over the objection of defendant,

to prove as part of their case in chief a declara-

tion made by said Roberts at a time subse-

quent to the delivery of the policy ami when



37

he was not acting for defendant in any business

connected therewith, that he 4iad received a

dispatch from his company to adjust a loss

on Crawford's stable, and that he had found
out since that his policy didn't cover'. Evi-
dence was also admitted, over like objection,

of a statement made by Barrett, on the morn-
ing following the fire, that 'he had issue a
policy for a thousand dollars on that building

to Mr. Crawford a few days before'. By
these rulings and one or two others of similar

character the plaintiffs were allowed to place
before the iurv evidence of admissions bv de-

fendant's agents made, not as part of the trans-

action looking to the execution of the policy

nor while discharging any duty of their agency
pertaining to their treaty with Crawford, but
a mere narration or illustration of their past
conduct. Such evidence was only hearsay and
was incompetent. (Beasley v. San Jose Fruit
Packing Co., 92 Cal. 388; Dean v. Aetna Life
Ins. Co., 62 N. Y. 642; Insurance Co. v.

Mahone, 21 Wall. 152; Walker v. Framer's
etc. Ins. Co., 51 Iowa 682.) It w^as material to

the issue pending, and for the error in its

admission the judgment and order denying a
new trial should be reversed."

IX.

Said Court erred in overruling the objection of

this defendant to the admission in evidence of a

letter dated San Francisco, Dec. 4, 1903, directed

to Mr. E. M. Rosenthal and signed W. A. Brown-

ing Company, general agent, per Judson C. Brusie,

to the introduction of which letter in evidence, this

defendant, by its counsel, made the same objection
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that was made to the aforesaid interrogatory men-

tioned above in paragraph I to said witness E. M.

Rosenthal, and this defendant at the time of the

overruling of said objection, excepted to such rul-

ing, and said letter was read in evidence, and the

following is a copy of said letter:

" San Francisco, Dec. 4th, 1903.

" Mr. E. M. Eosentlial, Automobile Co.,

" San Jose, Cal.

" Dear Sir: Upon conversation with General

'' Hart, pertaining to your claim under our bond,

'' we are advised by hun that there are certain pro-

'' visions of the contract, which will justify them
" in the delay.

" Of course, as long as they feel that way, it

'^ is hardly proper for us even to open uj) proceed-

'' ings along that line, which would be at a variance

'* with such a position, and as we are fully pro-

'' tected from any loss, we cannot take any steps

" at this time, and whatever I'emedies you may
" seek, will have to be along a procedure that you
" may decide upon.

'^ Very truly and respectfully yours,

'' W. A. Browxixg Company,
" General Agent,

'' Per JuDSOx C. Brusie.''

(Assignment of error II, pages 125, 126.)

The purpose of introducing that letter in evi-

dence, was to have the statement therein ^^and

we are fully protected from any loss'' regarded as
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evidence that the Aetna Indemnity Company had

been indemnified against its liability upon the bond

mentioned in the amended complaint upon which

it is sought to recover against this defendant

in this action. (Record, i3ages 76, 77.)

That letter was not a part of any transaction by

said Brusie as agent for this defendant, depend-

ing at the time of making the declaration, and

under the authorities given above in paragraph

VIII the admitting of the letter in evidence was

erroneous.

At any rate the testimony of Mr. Bowden and

Mr. Rosenthal make it certain that the supposed

indemnitv was onlv a writing from the Universal

Automobile Company the principal on the bond.

Exhibit B, to the surety the Aetna Indenmity

Company, being no indemnity whatever.

X.

The Court erred in making finding 8 of which

the following is a copy:

" That before the service of said notice upon and
'^ the delivery of the same to said Aetna Indemnity
^' Company (referring to the notice of rescission),

'' a copy of which is contained in finding 6, the

" said Aetna Indemnity Company consented to the

*^ rescission of said contract by said plaintiff and
** by said Eddy", and this defendant specifies that
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there ^'as no evidence on the trial in this ease

to justify or sustain said finding 8.

(Assignment of error VI, page 129.)

It \vas attempted to prove by tlie testimony of

A. H. Eddy that tlie Aetna Indemnity Company

consented to the rescission of the agreement. In

his testimony, page 61, lie ^vas asked whether before

any attempt to rescission was made he had a con-

versation with the officers or manager of the Aetna

Indemnity Company, and he answered '^I had a

^' talk with a man who was told me was the general

'' manager of the Company. I don't know what
'^ his name is'\ He was further asked, ''Did they

" consent to a rescission of this contract", and his

answer was ''Thev did".

There is no evidence that the man with whom
the witness said he had a conversation was the

agent of the Aetna Indemnity Company, or authori-

zed to in any wise modify the condition of its bond

or consent to the rescinding of the agreement of

June 30, 1903.

The following are two sections of the Civil Code

of California:

§2792. Necessity of a Coxsideratiox. Where
a guaranty is entered into at the same time
with the original obligation, or with the accept-

ance of the latter by the guarantee, and forms
with that obligation a part of the considera-

tion to him, no other consideration need exist.

In all other cases there must be a consideration

distinct from that of the original obligation.
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§2793. GUARAXTY TO BE IX WrITIXG^ ETC.

Except as prescribed by the next section, a
guaranty must be in writing, and signed by the
guarantor; but the writing need not express
a consideration.

Tlie cases mentioned in tlie next section are

where tlie promises are deemed tlie original obliga-

tions of the promisors.

If it is contended in behalf of the defendant

in error that any supposed consent by the plaintiff

in error to the rescission of the agreement operated

to make any change in the condition of the bond,

then under said section 2793 which requires a guar-

anty to be in writing, any modification of a guar-

anty must necessarily be in writing; and under

Section 2792, which requires a consideration dis-

tinct from that of the original obligation where

a guaranty is not entered into at the same time

with the original obligation, there must be a new

consideration for any modification of the guaranty.

There was no writing introduced in evidence

to show any modification or change in the condi-

tion of the terms of the guaranty, nor any con-

sideration proved for any change or modification.

It is therefore respectfully submitted that there

is no evidence of any change or modification of the

condition of the bond.

In fact, the finding does not state that there

was any change in the condition of the bond, and,

here again, the defendant in error is confronted by

the proposition that the condition of the bond be-
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ing to guaranty the performance of the special

agreement of June 30, 1903, and this suit being

for damages for an alleged breach of the condition

of the bond given to secure the performance of said

agreement, there is no foundation upon which there

can be a recovery in this form of action, or recovery

at all, the agreement having been rescinded.

If it had been proved on the trial by legitimate

evidence, that the plaintiff in error had consented

to a rescission of the bond, that would only make

the rescission more effectual, and more completely

have extinguished the agreement which is sought

to be enforced in this action.

It is respectfully submitted that the judgment

should be reversed, and the Honorable Circuit Court

directed to enter judgment on the findings in favor

of the plaintiff in error, or that a new trial be

granted.

JuDSox C. Brusie and

Aylett R. Cottox,

Attorneys for the Aetna Indemnity

Company, Plaintiff in Error.


